STAFF REPORT
To:

Town of Antigonish Planning Advisory Committee
Town of Antigonish Council

From:

Municipal Planning Staff (Eastern District Planning Commission)

Date:

September 12, 2018

Reference: Proposed Establishment of a Medical Massage Practice at 62 The Heights Rd
1.0 Summary

Property Facts

Address:
62 The Heights Rd
Planning Staff recommends Council to enter into a
PID#:
development agreement with the owners of the
01285360
referenced property to allow for the development of a
Owner:
Ryan Armstrong
medical massage therapy practice in the basement
Zone:
Residential First Density
apartment of the single detached dwelling on the lot.
(R-1)
Having reviewed the policies that apply to development
Current Use:
Single detached dwelling
agreements, planning staff do not see any risks for
Site Visit:
September 07, 2018
adverse impacts on the residentially zoned ‘The Heights’
neighbourhood, as long as the development agreement
includes adequate provisions regulating the hours of business, parking and similar matters.

2.0 Background
Planning staff received a request to issue a development permit for a massage therapy business in the
second half of August. The application was filed by Ryan and Karen Armstrong, who own a single
detached dwelling at 62 The Heights in the Town of Antigonish. The application was filed to benefit their
tenant, who has plans to operate a one-person massage practice in the basement apartment of the
building. The tenant plans to operate the business from that location for up to 24 months until an
appropriate commercial space in Downtown becomes available. During the operation of the practice
from 62 The Heights, there will be no increase in the capacity of the business and only one person may
be hired for administrative assistance.
The tenant is a registered massage therapist with the Massage Therapists Association of Nova Scotia.
The Association describes its membership as health care professionals. The Town of Antigonish
Municipal Planning Strategy and Land Use By-law make a clear distinction between home business and
medical practices operated in residential areas. Since the above property is zoned Residential First
Density (R-1), a medical massage therapy practice is subject to the same requirements of the land use
by-law as any other medical practice, i.e. it is only permissible by means of a development agreement.
An application to enter into a development agreement with the Town was therefore filed by the owners
on the 29th of August 2018.
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Figure 1: Overview Map; location of neighbourhood

Figure 2: Property shaded in red on zoning map

Figure 3: Photograph of property with annotations

3.0 Analysis
The municipal planning strategy outlines all criteria that Council shall have regard to when approving a
development agreement. The policy requiring medical offices in residential areas to be considered by
development agreement (see P-4.1.21 MPS) does not define specific criteria to be considered and only

edpc.ca

eastern district planning commission

Page 2

refers to the general development agreement policies P-8.2.5 / P-8.2.7. All these criteria are listed in the
table of Appendix 1 to this staff report, but only relevant items shall be discussed in the following
analysis of the planning application.
3.1 General Intent of Plan and Vision Statement
A proposed development may not be contrary to the general intent of the Municipal Planning Strategy
as well as other Policies and By-laws of the Town. The Town’s policies are generally supportive of
economic growth and new business opportunities, as long as they do not negatively affect the quality of
the life of the Town’s citizens. The Antigonish Vision Statement reads: “Antigonish is a vibrant, safe,
diverse, and affordable community, caring in nature, proud in its heritage and committed to
sustainability. Central to this vision are our values of preserving a high quality of life and well-being of
our citizens, celebrating our heritage and culture, protecting our natural environment, enhancing
learning opportunities and working collectively and peacefully to advance prosperity.”
Further indications are provided by the Municipal Planning Strategy. The document includes statements
such as “The town's position as a healthy, vibrant commercial centre must be protected and nurtured.”
(p.11) and “In order to promote the establishment of small, locally owned businesses, Council is of the
opinion that these may be permitted to operate from the home of the entrepreneur so long as
consideration is given to protecting the residential environment against potential conflict” (p.18).
Planning staff interprets these directions in such way, that if no adverse impacts from the massage
therapy practice can be identified for The Heights neighbourhood, then Council should allow this new
economic opportunity to be realised.
3.2 Traffic generation and parking
One main concern about medical practices in residential areas is the availability of adequate parking. In
the Municipal Planning Strategy, the preamble to the ‘Business Uses in Residential Areas’ reads: “One
primary area of concern is traffic generation and related parking problems. Uses which may potentially
generate traffic problems, or which are to be developed in higher density conditions, will be
considered by development agreement.”
Medical practices are then further identified as land uses that may contribute to such problems.
However, the proposed development is a unique health care practice in two ways: a) massage
treatment sessions take between 30 and 90 minutes and are therefore much longer than typical
doctor’s visits; b) all treatments are by appointment only and there are no drop-in patients or persons in
emergency situations. Consequently, there will never be more than two patients on site: one receiving
the treatment and one waiting in line.
The business owner expects many clients from the nearby university, as students are described as a
‘growing market’ in the submitted application. The business plan of the massage practice expects a large
share of clients to use active transportation modes to their appointments. Due to the central and highly
walkable location of the proposed practice, this assumption seems very credible. While the Land Use By-
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law regularly requires four parking spaces per medical practitioner,
planning staff deems that a requirement of two parking spaces will be
sufficient for the above reasons. Parking spaces belonging to the practice
should be marked and reserved for patients, in order to avoid on-street
parking.
With hours of operation from 8am-1pm as well as 3-8pm, the business
expects an average customer traffic of 4-5 appointments per day. The
property is fronting on a local road, but only one house away from the
intersection with the minor collector road ‘Braemore Avenue’. Even if all
patients arrived to their appointments by private vehicles, the
surrounding road network should be able to absorb the additional traffic
without any adverse impact on the neighbourhood.
Figure 3: Proposed parking arrangement
(size of signage not to scale)

3.3 Other matters of planning concern

Apart from the above discussed matters, planning staff did not identify any potential risks for
the quality of life in the neighbourhood. A massage practice is a quiet and non-intrusive
business. As a precautionary measure, the development agreement will regulate that
neighbouring properties may not be bothered by music or scents, even though both events
seem unlikely. Since no interior or exterior construction activity will be required for the practice
to start business, many tests of Policy P-8.2.5 do not apply and have been omitted from the
analysis.
4.0 Conclusion and recommendation:
Based on the reasoning of Section 3 of the staff report, planning staff recommends Council to
enter into a development agreement with the property owner to allow for the operation of a
one-person massage therapy business at 62 The Heights Road in the Town of Antigonish. In
order to keep risks for an adverse impact on the neighbourhood to a minimum, the following
restrictions shall be placed in the agreement:
a) Hours operation shall be limited to the time between 8am and 8 pm
b) Two clearly marked parking spaces shall be dedicated to the massage practice
c) Neighbouring properties may not experience any sounds, music or scents originating
from the massage practice
Due to minimal financial implications in case of non-compliance with the restrictions, security
bonding required by Policy P-8.2.7 (4) can be waived for this agreement.
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Appendix A
Policy P-8.2.5
In considering amendments to the Land Use By-law, or Development Agreement Applications,
Council shall have regard to the following:
1.

That the proposal is in conformity with the intents of this Plan and other
relevant Town policies or by-laws;

Complies (see 3.1)

2.

Implications for infrastructure and services such as fire protection, water,
sewer(s) and road networks;

Complies (see 3.2, 3.3)

3.

Implications for facilities such as schools, hospitals and recreation
amenities;

Health care services in the
Town are strengthened by
proposal, otherwise no
impact

4.

Potential impacts on natural water systems such as contamination,
erosion or sedimentation;

No construction activity,
therefore not applicable

5.

The potential for negative impact on civically important buildings, sites or
streetscapes

No construction activity,
therefore not applicable

6.

The potential for negative impact on existing neighborhoods

Complies (see 3.2)

7.

Where the amendment is a re-zoning, consideration shall be given to the
impact of permitted uses in relation to the location of the site;

Not applicable

8.

Consistency with the “Antigonish Vision Statement”;

Complies (see 3.1)

9.

Any other relevant matters of planning concern.

None identified
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THIS DEVELOPMENT AGREEMENT made this ________ day of ________, AD 2018,
BETWEEN:
MR. RYAN DAVID ARMSTRONG of 62 The Heights Rd,
Antigonish, Province of Nova Scotia (hereinafter called the
“Developer”).
OF THE FIRST PART
-andTOWN OF ANTIGONISH, a body corporate, in the County of
Antigonish, Province of Nova Scotia (hereinafter call the
“Municipality”).
OF THE SECOND PART
WHEREAS the Developer has good title to lands known as PID 01285360, located on The Heights Road
in the Town of Antigonish, Nova Scotia, and which said lands (hereinafter called the “Property”) are
more particularly described in Schedule “A” of this Agreement;
AND WHEREAS pursuant to Part 7, Section 7.3 of the Land Use By-law of the Town of Antigonish, the
Developer has requested permission to develop a medical massage practice by Development Agreement
on the Property;
WITNESS that in consideration of the sum of One Dollar ($1.00) now paid by the Developer to the
Municipality (the receipt of which is hereby acknowledged) the request to change the use of the
Property is agreed upon by the Developer and the Municipality subject to the following:

PART 1: DEFINITIONS
1.1

Words Not Defined under this Agreement

All words unless otherwise specifically defined herein shall be as defined in the Land Use By-law of the
Town of Antigonish, as amended from time to time. If a term is not defined in this document, its
customary meaning shall apply.
1.2

Definitions Specific to this Agreement

Notwithstanding Section 1.1, the following words used in this Agreement shall be defined as follows:
Medical Massage Practice means a health care practice dedicated to massage therapy which is operated
by a member of the Massage Therapists Association of Nova Scotia.

2: GENERAL REQUIREMENTS
2.1

Applicability of Agreement

The Developer agrees that the Lands shall be developed and used only in accordance with and subject to
the terms and conditions of this Agreement.
2.2

Applicability of the Land Use By-law

Except as otherwise stipulated by this Agreement, the development of the Property shall comply with
the Land Use By-law of the Town of Antigonish;

2.3

Applicability of Other By-laws, Statutes, and Regulations

2.3.1

Subject to the provisions of this Agreement, the Developer shall be bound by all By-laws and
regulations of the Municipality as well as by any applicable statutes and regulations of the
Province of Nova Scotia;

2.4

Conflict

2.4.1

Where the provisions of this Agreement conflict with those of any other applicable Municipal bylaw (other than the Subdivision or Land Use By-law to the extent varied by this Agreement), or
any provincial or federal statute or regulation, the higher or more stringent requirements shall
prevail.

2.4.2

Where the written text of this Agreement conflict with information provided in the Schedules
attached to this Agreement, the written text of this Agreement shall prevail.

2.5

Cost, Expenses, Liabilities, and Obligations

The Developer shall be responsible for all cost, expenses, liabilities, and obligations imposed under or
incurred in order to satisfy the terms of this Agreement and all Federal, Provincial, and Municipal laws,
by-laws, regulations, and codes applicable to the Lands.
2.6

Provisions Severable

The provisions of this Agreement are severable from one another and the invalidity or unenforceability
of one provision shall not affect the validity or enforceability of any other provision.

PART 3: USE OF LANDS AND DEVELOPMENT PROVISIONS
3.1

Schedules

The Developer shall develop the Lands in a manner, which, in the opinion of the Development Officer,
conforms to this agreement and the following Schedules attached to this Agreement.
Schedule A
Schedule B

Legal Description of the Land
Parking Concept

3.2

Requirements Prior to Approval

3.2.1

No municipal development or construction permit shall be granted unless:
a) The Developer has implemented the parking concept displayed in Schedule B

3.3

General Description of Land Use

3.3.1

The following uses shall be permitted on this property:
a) all uses regularly permitted as-of-right in the Residential First Density (R1) Zone
b) A medical massage practice for one practitioner

3.3.2

The following uses shall not be permitted on this property:
a) in addition to the requirements of the Land Use By-law, no obnoxious uses as defined in the
land use by-law are permitted on the property
b) For greater clarity, no types of medical offices other than a medical massage practice shall be
permitted on the property.

3.3.3

The location of the medical massage practice shall be the existing basement apartment of the
existing single detached dwelling on the property.

3.4

Maintenance

3.4.1

The Developer shall maintain and keep in good repair all portions of the commercial parking area
as well as the walkway to and the interior of the medical massage practice.

3.5

Hours of Operation
Hours of operation shall be between 8 am and 8 pm on business days, Monday to Friday (except
statutory holidays).

PART 4: AMENDMENTS
4.1

Non-Substantive Amendments

4.1.1

The following items are considered by both parties to be non-substantive and may be amended
by resolution of Council:
a) Length of validity and/or expiry date of the agreement

4.2

Substantive Amendments
Amendments to any matters not identified under Section 4.1 shall be deemed substantive and
may only be amended in accordance with the approval requirements of the Municipal
Government Act.

PART 5: REGISTRATION, EFFECT OF CONVEYANCES, AND DISCHARGE
5.1

Registration

A copy of this Agreement and every amendment or discharge of this Agreement shall be recorded at the
Registry of Deeds or Land Registry Office and the Developer shall incur all costs in recording such
documents.
5.2

Subsequent Owners

5.2.1

This Agreement shall be binding upon the parties hereto, their heirs, successors, assigns,
mortgagees, lessees, and all subsequent owners, and shall run with the Lands that are the
subject of this Agreement until this Agreement is discharged by Council.

5.2.2

Upon the transfer of title to any lot(s), the subsequent owner(s) thereof shall observe and
perform the terms and conditions of this Agreement to the extent applicable to the lot(s).

5.3

Validity

5.3.1

This agreement shall remain in effect for 24 months from the date of the last signature on the
agreement.

5.3.2

Council may discharge the agreement without concurrence of the developer after the expiry of
the agreement.

PART 6: ENFORCEMENT, AND RIGHTS AND REMEDIES ON DEFAULT
6.1

Enforcement

The Developer agrees that any officer appointed by the Municipality to enforce this Agreement shall be
granted access onto the Lands during all reasonable hours without obtaining consent of the Developer.
6.2

Failure to Comply

If the Developer fails to observe or perform any condition of this Agreement after the Municipality has
given the Developer thirty (30) days written notice of the failure or default, then in each such case:
a) The Municipality shall be entitled to apply to any court of competent jurisdiction for
injunction relief including an order prohibiting the Developer from continuing such default
and the Developer hereby submits to the jurisdiction of such Court and waives any defense
based upon the allegation that damages would be an adequate remedy;
b) The Municipality may enter onto the Lands and perform any of the covenants contained in
this Agreement or take such remedial action as is considered necessary to correct a break of
the Agreement, whereupon all reasonable expenses, whether arising out of the entry onto
the Lands or from the performance of the covenants or remedial action, shall be a first lien
on the Lands and be shown on any tax certificate issued under the Assessment Act; or,
c) The Municipality may, by resolution, discharge this Agreement whereupon this Agreement
shall have no further force or effect and henceforth the development of the Lands shall
conform with the provisions of the Land Use By-law.

WITNESS that this Agreement, made in triplicate, was properly executed by the respective Parties on
this _____day of ________, 2018.

Schedule “A” – Legal Description of the Land

Schedule “B” – Parking Concept Plan

