Addendum Report
To:

Antigonish Town Council

From:

Planning Staff (EDPC)

Date:

May 15, 2019

Reference: Application by Frank and Sarah McVicar to allow for the development of a two
unit dwelling by development agreement immediately behind 52 Victoria Street
on a “Small Lot” to be created by the subdivision of property PID# 01226356.
Recommendation:
Planning Advisory Committee reviewed the staff report and proposed development agreement
at their regular meeting Monday February 11, 2019. After staff presented the report there was
discussion regarding two aspects of the development which caused concern. Planning Advisory
Committee raised concerns relative to storm water management on the site and the provision
of buffering (plantings and fencing) along the property lines.
Staff then presented proposed amendments to the development agreement to the applicant
and received agreement on the storm water drainage provisions as well as the specification of
the type of trees to be planted but not on the fencing recommendations.
Planning Advisory Committee then met on Wednesday May 15, 2019 to discuss the application
further. The Committee passed the following motion:
“It was moved and seconded, that the Planning Advisory recommend to Council
that the proposed Development Agreement for 52 Victoria Street which is to
include clarification of 5 foot coniferous trees as part of the privacy requirements
and adherence to the storm water management plan as indicated in the
submission be given first reading.”
Motion Carried.
In the opinion of staff, the proposed development of a two unit dwelling to be located on a
“small lot” to be created immediately behind 52 Victoria Street, Antigonish subject to the
attached revised development agreement meets the intent of the Town Municipal Planning
Strategy and Land Use By-law. Council is therefore advised to approve and enter into the
attached agreement with Frank K. McVicar and Sarah E. McVicar with respect to the
construction of a two unit dwelling subject to the terms and conditions included therein.
It is therefore recommended that Council give first reading to the attached revised
development agreement which adds subsection 3.4.4 (Buffering) and subsection 3.4.7 (Storm
Water Drainage) to the agreement and renumbers the Section accordingly.
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THIS DEVELOPMENT AGREEMENT made this ________ day of _______, AD 2019,
BETWEEN:
FRANK K. MCVICAR and SARAH E. MCVICAR of 201
Hollyhock Way Bedford, Halifax County, Province of
Nova Scotia (hereinafter called the “Developer”).
OF THE FIRST PART
-andTOWN OF ANTIGONISH, a body corporate, in the
County of Antigonish, Province of Nova Scotia
(hereinafter call the “Municipality”).
OF THE SECOND PART
WHEREAS the Developer has good title to lands known as PID 01226356 located at 52
Victoria Street in the Town of Antigonish, Nova Scotia, and which said lands (hereinafter called
the “Property”) are more particularly described in Schedule A of this Agreement;
AND WHEREAS pursuant to Part 8, Section 8.5 of the Land Use By-law of the Town of
Antigonish, the Developer has requested permission to develop a two unit building by
Development Agreement on the Property;
WITNESS that in consideration of the sum of One Dollar ($1.00) now paid by the Developer
to the Municipality (the receipt of which is hereby acknowledged) the request to change the use
of the Property is agreed upon by the Developer and the Municipality subject to the following:
PART 1: DEFINITIONS
1.1

Words Not Defined under this Agreement

All words unless otherwise specifically defined herein shall be as defined in the Land Use By-law
of the Town of Antigonish, as amended from time to time. If a term is neither defined in this
document nor in the land use by-law, its customary meaning shall apply.
1.2

Definitions Specific to this Agreement

Pursuant to Section 1.1, the following words used in this Agreement shall be defined as follows:
Performance Surety means a financial guarantee provided to the Municipality by means of a
bank letter of credit, bond or cash deposit, which the Municipality can use to complete
construction works according to the terms of this Development Agreement in case of an
contractual breach by the Developer.
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PART 2: GENERAL PROVISIONS
2.1

Applicability of Agreement

The Developer agrees that the Property shall be developed and used only in accordance with
and subject to the terms and conditions of this Agreement.
2.2

Applicability of the Land Use By-law

Except as otherwise stipulated by this Agreement, the development of the Property shall
comply with the Land Use By-law of the Town of Antigonish;
2.3

Applicability of Other By-laws, Statutes, and Regulations

2.3.1 Subject to the provisions of this Agreement, the Developer shall be bound by all By-laws
and regulations of the Municipality as well as by any applicable statutes and regulations
of the Province of Nova Scotia and the Government of Canada;
2.3.2 Further to Subsection 2.3.1, the Developer shall receive any necessary approvals from
the Municipality, including but not limited to a Municipal Servicing Permit and
permission to perform works in the municipal right-of-way, prior to any development or
building permits being issued.
2.4

Schedules

The following schedules constitute an integral part of this Development Agreement:

2.5

Schedule A

Property Description;

Schedule B

Site plan with servicing and Landscaping provisions; and

Schedule C

Building Elevation Plans.

Conflict

2.5.1 Where the provisions of this Agreement conflict with those of any other applicable
Municipal by-law (other than the Land Use By-law to the extent varied by this
Agreement), or any provincial or federal statute or regulation, the higher or more
stringent requirements shall prevail.
2.5.2 Where the written text of this Agreement conflict with information provided in the
Schedules attached to this Agreement, the written text of this Agreement shall prevail.
2.6

Cost, Expenses, Liabilities, and Obligations

2.6.1 The Developer shall be responsible for all cost, expenses, liabilities, and obligations
imposed under or incurred in order to satisfy the terms of this Agreement and all
Federal, Provincial, and Municipal laws, by-laws, regulations, and codes applicable to the
Property.
2.6.2 The Developer shall be responsible for all cost, expenses, liabilities, and obligations
resulting from necessary works in the municipal right-of-way which are required to
provide adequate servicing of the Property.

Page 3 of 12

Addendum Report
2.7

Provisions Severable

The provisions of this Agreement are severable from one another and the invalidity or
unenforceability of one provision shall not affect the validity or enforceability of any other
provision.
PART 3: USE OF LANDS AND DEVELOPMENT PROVISIONS
3.1

Requirements Prior to Approvals

3.1.1 No development permit shall be granted for the development unless:
a) Final drawings submitted for development approval conform in the in the opinion of
the Development Officer to this agreement and to the schedules listed in Section 2.4.
b) The Developer has finalized the subdivision of lot PID 01226356 as shown generally
on “Schedule B: Site plan with servicing and landscaping provisions”.
c) The Developer has posted a performance surety, satisfactory to the Municipality, in
the amount of $3,500 and valid for a period of at least eighteen months.
3.1.2 The Developer shall not occupy or use the Property for any of the uses permitted by this
Agreement unless Building and Occupancy Permits have been issued by the Municipality.
No Occupancy Permit shall be issued by the Municipality unless and until the Developer
has complied with all applicable provisions of this Agreement and the Land Use By-law
(except to the extent that the provisions of the Land Use By-law are varied by this
Agreement) and with the terms and conditions of all permits, licenses, and approvals
required to be obtained by the Developer pursuant to this Agreement.
3.2

General Description of Land Use

3.2.1 The use of the Property permitted by this Agreement shall be a two unit dwelling.
3.2.2 Accessory uses that do not interfere with the intent of the Development Agreement or
any of its Schedules may be permitted by the Development Officer if they comply with
all requirements of the Land Use By-law.
3.3

Building requirements

3.3.1 The exterior design of the building shall generally comply with Schedule C.
3.3.2 Any lighting mounted to the building shall be directed away from adjoining properties
such that neighbouring properties will not be affected.
3.3.3 The Developer shall be responsible to design the building in such way that the capacity
of the closest municipal fire hydrant is not overstrained in the event of a fire.
3.4

Site planning

3.4.1 The location of the building, parking space, refuse collection, walkways and the driveway
shall be governed by Schedule B.
3.4.3 Landscaping and signage shall comply with Schedule B.
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3.4.4 Further to subsection 3.4.3 where added vegetation is required to provide an adequately
dense vegetated buffer along adjacent property lines, plantings shall consist of native
conifers of at least five (5) feet in height.
3.4.5 Any external light sources shall be directed away from adjoining properties such that
neighbouring properties will not be affected.
3.4.6 Installations for water and sewer services (including, if required storm sewers) shall
comply with the requirements of the Town’ Public Works Department.
3.4.7 Storm water drainage shall be managed on the property such that when construction is
completed water flows from the front lot across the property to the rear of the property
as shown on Schedule B.
3.4.8 Storage shall only be permitted in the garbage collection area shown on Schedule B.
Garbage shall be stored in containers and adequately screened by the construction of an
wood enclosure such that containers are not plainly visible from Victoria Street.
3.5

Maintenance

The Developer shall maintain and keep in good repair all portions of the development on the
Property, including but not limited to, the exterior of the building, fencing, walkways,
recreational amenities, parking areas and driveways, and the maintenance of all landscaping
including the replacement of damaged or dead plant stock, trimming and litter control, garbage
removal, snow and ice control of walkways and driveways.
PART 4: STREETS, MUNICIPAL SERVICES, AND ENVIRONMENTAL PROTECTION
4.1

Off-Site Disturbance

4.1.1 Any disturbance to existing off-site infrastructure resulting from the development,
including but not limited to streets, sidewalks, curbs and gutters, street trees,
landscaped areas, and utilities shall be the responsibility of the Developer, and shall be
reinstated, removed, replaced, or relocated by the Developer as directed by the
Development Officer, in consultation with the Director of Public Works of the
Municipality.
4.1.2 During the commencement of on-site works, the Developer shall comply with the
Erosion and Sedimentation Control Handbook for Construction Sites as prepared and
revised from time to time by Nova Scotia Environment.
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PART 5: AMENDMENTS
5.1

Non-Substantive Amendments

The following items are considered by both parties to be non-substantive and may be amended
by resolution of Council:
a) Minor changes to the site and landscape planning on Schedule B;
b) Changes to the amount or the duration of the performance surety; or
c) Changes to Sections 6.3 and 6.4 of Part 6.
5.2

Substantive Amendments
Amendments to any matters not identified under Section 5.1 shall be deemed
substantive and may only be amended in accordance with the approval requirements of
the Municipal Government Act.

PART 6: REGISTRATION, EFFECT OF CONVEYANCES, AND DISCHARGE
6.1

Registration

A copy of this Agreement and every amendment or discharge of this Agreement shall be
recorded at the Registry of Deeds or Land Registry and the Developer shall incur all costs in
recording such documents.
6.2

Subsequent Owners

6.2.1 This Agreement shall be binding upon the parties hereto, their heirs, successors, assigns,
mortgagees, lessees, and all subsequent owners, and shall run with the Property that is
the subject of this Agreement until this Agreement is discharged by Council.
6.2.2 Upon the transfer of title to any lot(s), the subsequent owner(s) thereof shall observe
and perform the terms and conditions of this Agreement to the extent applicable to the
lot(s).
6.3

Commencement of Development

This agreement or portions of it may be discharged at the discretion of the Municipality with or
without the concurrence of the property owner if construction has not commenced within two
years of the signature of this document or construction has not been completed within four
years of the signature of this document.
6.4

Completion of Development

This agreement will be discharged at the request of the developer upon the completion of the
project and the satisfactory fulfillment of the terms of the agreement.
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PART 7: ENFORCEMENT, AND RIGHTS AND REMEDIES ON DEFAULT
7.1

Enforcement

The Developer agrees that any officer appointed by the Municipality to enforce this Agreement
shall be granted access onto the Property during all reasonable hours without obtaining consent
of the Developer.
7.2

Failure to Comply

If the Developer fails to observe or perform any condition of this Agreement after the
Municipality has given the Developer thirty (30) days written notice of the failure or default,
then in each such case:
a) The Municipality shall be entitled to apply to any court of competent jurisdiction for
injunction relief including an order prohibiting the Developer from continuing such
default and the Developer hereby submits to the jurisdiction of such Court and
waives any defense based upon the allegation that damages would be an adequate
remedy;
b) The Municipality may enter onto the Property and perform any of the covenants
contained in this Agreement or take such remedial action as is considered necessary
to correct a break of the Agreement, whereupon all reasonable expenses, whether
arising out of the entry onto the Property or from the performance of the covenants
or remedial action, shall be either reimbursed from the performance surety specified
in Clause 3.1.1 c), or constitute a first lien on the Property and be shown on any tax
certificate issued under the Assessment Act; or,
c) The Municipality may, by resolution, discharge this Agreement whereupon this
Agreement shall have no further force or effect and henceforth the development of
the Property shall conform with the provisions of the Land Use By-law.
7.3

No prejudice of non-enforcement

Any choice by the Municipality to take no action on a breach of this Agreement by the
Developer shall not bar the Municipality from exercising its rights under this agreement on any
other breach.

Page 7 of 12

Addendum Report
WITNESS that this Agreement, made in triplicate, was properly executed by the respective
Parties on this _____day of __________ 2019.
SIGNED, SEALED and DELIVERED
in the presence of

____________________________
Witness

____________________________
Witness

)
)
)
)
)
)
)
)
)
)

TOWN OF ANTIGONISH
per:

___________________________________
MAYOR

___________________________________
CHIEF ADMINISTRATIVE OFFICER / CLERK

Dated at ________________________, in the Town of Antigonish, Province of Nova Scotia on
the ____________ day of ________________________, 2019.
SIGNED, SEALED and DELIVERED
in the presence of

____________________________
Witness

____________________________
Witness

)
)
)
)
)
)
)
)
)
)

DIRECTOR:

___________________________________
FRANK K. MCVICAR

___________________________________
SARAH E. MCVICAR
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Schedule A – Property Description
To be provided after subdivision
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Schedule B – Site plan with servicing and landscaping provisions
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Schedule C – Building Elevation Plan
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